INTRODUCTION
The North Carolina Rules of Civil Procedure authorize an "award of costs" to a party where a court finds such an award to be "equitable and just."
1 However, this award of costs does not include attorney's fees. 2 The rule in North Carolina is that a party may only recover attorney's fees "when authorized by statute." 3 The only exception that spans across most subject matter is the court's discretionary power to "award a reasonable attorney's fee to the prevailing party" in a case where the losing party fails to raise "a justiciable issue of either law or fact . . . in any pleading." 4 Other statutory awards of attorney's fees tend to be narrow in scope. 5 Two of these narrower exceptions are found in North Carolina's open government laws.
North Carolina has two open government laws. The first is the Public Records Act, which provides for access to state and municipal government records. 6 The second is the Open Meetings law, which, with limited exceptions, requires that public bodies meet in the open and provides a cause of action to challenge violations. 7 Nearly every 1. N.C. GEN. STAT. § 1-263 (2017). 2. Swaps, LLC v. ASL Props., Inc., __ N.C. App. __, __, 791 S.E.2d 711, 712 (2016) ("Here, the General Assembly chose only to refer to 'costs' in Section 1-263 and not to specify that the term costs includes attorneys' fees. Thus, we hold that N.C. Gen. Stat. § 1-263 does not permit the trial court to award attorneys' fees."). 4. N.C. GEN. STAT. § 6-21.5 (2017). 5. See, e.g., id. § 6-21.1(a) (allowing attorney's fees as part of costs in certain cases involving personal injury or property damage); id. § 6-19.1(a) (allowing a party defending against or appealing an agency decision to recover its attorney's fees where it prevails against the State); cf. Arnold v. Ariz. Dep't of Health Servs., 775 P.2d 521, 537 (Ariz. 1989) ("The private attorney general doctrine is an equitable rule which permits courts in their discretion to award attorney's fees to a party who has vindicated a right that: (1) benefits a large number of people; (2) requires private enforcement; and (3) is of societal importance.").
6. N.C. GEN. STAT. § § 132-1 to -11 (2017 These awards can amount to thousands or even tens of thousands of dollars.
10 They are distinct from attorney's fees awarded as part of a sanction against a party bringing suit for an improper purpose.
11
The goal of this research is to give definition to when a plaintiff or defendant might receive attorney's fees under North Carolina's Public Records or Open Meetings laws. While this research does provide persuasive examples from federal courts and other states, these examples are not intended to serve as an exhaustive survey of fee shifting across jurisdictions. Rather, these examples have been selected from jurisdictions that have materially similar provisions to those of North Carolina.
While this Article does not achieve absolute clarity as to the meaning of these provisions, it does provide useful guidance for litigants and judges who must deal with awards of attorney's fees under these open government provisions. As to North Carolina's Public Records Act, it seems likely that the State's courts will eventually have to decide how to interpret the plaintiff's fee-shifting provision in light of competing persuasive frameworks. Different jurisdictions have interpreted similar language in very different ways, giving North Carolina courts various examples to follow. Further, North Carolina Public Records defendants should rarely, if ever, expect to receive a fee award except when faced with the most egregious conduct by plaintiffs. 8 . See infra Parts I.B.2, II.E. 9. See, e.g., Cmty. Youth Athletic Ctr. v. City of Nat'l City, 164 Cal. Rptr. 3d 644, 694 (Cal. Ct. App. 2013) ("Indeed, the very purpose of the attorney fees provision is to provide 'protections and incentives for members of the public to seek judicial enforcement of their right to inspect public records subject to disclosure.'" (quoting Galbiso v. Orosi Pub. Util. Dist., 84 Cal. Rptr. Regarding the Open Meetings law, it could at first be discouraging to see that the number of times North Carolina's appellate courts have interpreted the fee-shifting provision can be counted on one hand. However, these courts have made clear that they put a great amount of weight on persuasive authority from jurisdictions like the Fourth Circuit that already have a great wealth of case law on hand.
12 Courts and practitioners interpreting this provision, therefore, have substantially more material to work with than initially meets the eye.
I. FEE AWARDS UNDER THE NORTH CAROLINA PUBLIC RECORDS ACT
The North Carolina Public Records Act ("NCPRA") is codified at section 132 of the General Statutes of North Carolina. 13 It is North Carolina's state-level corollary to the federal Freedom of Information Act ("FOIA").
14 The statutory scheme provides for a broad policy allowing "the people [to] obtain copies of their public records and public information free or at minimal cost unless otherwise specifically provided by law."
15 Therefore, "any person" may examine and copy public records upon request. 16 A given record could potentially be partially public and partially confidential, and in such situations a government agency may not use this as a justification for denying access to public records. 17 Any person who is denied access to public records may file suit in the General Court of Justice "for an order compelling disclosure or copying." 18 It is in such actions that the questions surrounding fee awards are raised. 17. See id. § 132-6(c) ("No request to inspect, examine, or obtain copies of public records shall be denied on the grounds that confidential information is commingled with the requested nonconfidential information. If it is necessary to separate confidential from nonconfidential information in order to permit the inspection, examination, or copying of the public records, the public agency shall bear the cost of such separation.").
18. A North Carolina plaintiff who "successfully compels" production of public records shall "recover its reasonable attorneys' fees if attributed to those public records" if the plaintiff "substantially prevails." 19 The award is mandatory rather than discretionary.
20
However, a court may not assess attorney's fees against a governmental entity where, in denying access to records, the agency relied on a judgment or order "applicable to the governmental unit or governmental body." 21 Further, fees may not be assessed where the governmental entity relied on "[t]he published opinion of an appellate court, an order of the North Carolina Business Court, . . . a final order of the Trial Division of the General Court of Justice," or "[a] written opinion, decision, or letter of the Attorney General."
22
Prior to the addition of this more specific "substantially prevails" language in 2010, a governmental defendant could avoid a fee award if it "acted with substantial justification in denying access" to records.
23 If the presiding court finds that the entity "acted in reasonable reliance," the court is prohibited from assessing attorney's fees against the entity.
24 North Carolina shares this concept with Massachusetts and Texas. 25. MASS. GEN. LAWS ANN. ch. 66, § 10A(d)(2) (West, Westlaw through ch. 63 of 2018 Second Ann. Sess.) ("There shall be a presumption in favor of an award of fees and costs unless the agency or municipality establishes that . . . the agency or municipality reasonably relied upon a published opinion of an appellate court of the commonwealth based on substantially similar facts."); TEX. GOV'T CODE ANN. § 552.323(a) (West, Westlaw through 2017 Reg. Sess.) ("[T]he court shall assess costs of litigation and reasonable attorney fees incurred by a plaintiff who substantially prevails, except that the court may not assess those costs and fees against a governmental body if the court finds that the governmental body acted in reasonable reliance on . . . the published opinion of an appellate court . . . .").
Prior to the 2010 amendment, the statute merely awarded attorney's fees to a "prevailing" plaintiff. 26 The summary of ratified legislation for 2010 simply notes that the fee award is mandatory, but does not mention the change in language from "prevailing party" to "substantially prevails." 27 It is probable that the legislature would not have changed the words of the statute if it did not intend to change its meaning. 28 However, it is not immediately clear what it means for a plaintiff to "substantially prevail" versus merely "prevail," as both terms are used in different areas of the General Statutes. 29 The potential for ambiguity is increased by the possibility that a given record might be partially confidential and partially public.
30
While there is no legislative history indicating what the General Assembly intended when it changed the wording from "prevailing party" to "substantially prevails," it certainly cannot be a coincidence that the 2010 amendment makes the North Carolina fee provision nearly identical to its Texas counterpart. 31 The Texas "substantially 29. Cf. N.C. GEN. STAT. § 6-21.5 (2017) (awarding attorney's fees to a "prevailing party" in nonjusticiable cases); see also id. § 44A-35 (allowing attorney's fees for a "prevailing party" in certain cases involving statutory liens); id. § 113-391.1(e)(3) (providing that a party who "substantially prevails" in compelling disclosure of information that was alleged to have been a trade secret by another party "shall . . . recover its reasonable attorneys' fees if attributed to that information").
30. Section 132-6(c) prohibits a public entity from denying access to public information on the grounds that it is commingled with confidential information. However, this does not resolve whether a plaintiff who compels production of only a portion of a record may be considered to have "substantially" prevailed. Id. § 132-6(c).
31. Compare Act of July 10, 2010, ch. 169, sec. 21(c), § 132-9, 2010 N.C. Sess. Laws 638, 660 (codified at N.C. GEN. STAT. § 132-9(c) (2017)) (directing a court to allow a party who substantially prevails in an action to compel disclosure of public information to recover of its reasonable attorney's fees), with TEX. GOV'T CODE ANN. § 552.323(a) (West, Westlaw through 2017 Reg. Sess.) ("In an action brought under Section 552.321 or 552.3215, the court shall assess costs of litigation and reasonable attorney fees incurred by a plaintiff who substantially prevails, except that the court may not assess those costs and fees against a governmental body if the court finds that the governmental body acted in NORTH CAROLINA LAW REVIEW [Vol. 96 prevails" standard was initially enacted in 1993 as part of a larger legislative package that the Texas legislature deemed "nonsubstantive." 32 In 1999, a decade before the North Carolina amendment, the provision went through its largest change, which mirrors today's North Carolina statute. 33 While this might be a reason for North Carolina courts to look to Texas case law for guidance, they are by no means bound to do so. 34 The fee award to a substantially prevailing plaintiff is mandatory, as is the prohibition on such an award where the governmental defendant reasonably relied on one of the listed authorities in denying access to public records. 35 This mandatory fee award leaves no room for judicial discretion, meaning that whether a plaintiff has substantially prevailed is purely a question of law. 36 However, the definition of when a plaintiff has substantially prevailed is up for judicial interpretation. The words of a statute must first and foremost be given their ordinary meaning. 37 However, where a statute is ambiguous, a court may construe the statute to "ascertain the legislative will." 38 The phrase "substantially prevail" is ambiguous because it is "fairly susceptible of two or more meanings." 39 The mandatory nature of the fee award and ambiguity of the standard leave a prominent role for case law in determining when plaintiffs substantially prevail in North Carolina Public Records suits.
While North Carolina appellate case law provides some insight into defining when a plaintiff has substantially prevailed, there are limits to its usefulness. The most obvious limitation is timing-the reasonable reliance on: (1) a judgment or an order of a court applicable to the governmental body; (2) the published opinion of an appellate court; or (3) 
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legislature only recently amended the NCPRA to its current "substantially prevails" framework. 40 This leads to problems for current practitioners, as any cases decided under the previous framework were interpreting different statutory language.
Even prior to 2010, the only relevant North Carolina appellate law directly interpreting the plaintiff's fee provision of the NCPRA was North Carolina Press Association v. Spangler. 41 There, the defendant, the President of the University of North Carolina, claimed that despite the trial court's order to release records, their release was actually the result of an internal decision. 42 The defendant went on to argue that "petitioners cannot be a prevailing party" because "the documents were released as a consequence of a decision made prior to the lawsuit, not as a consequence of the lawsuit." 43 In an attempt to harmonize federal case law as it stood at the time with that of North Carolina, the defendant claimed that "the moving party has the burden of showing that the lawsuit caused the agency to release the documents." 44 The Court of Appeals rejected the defendant's attempt to harmonize state and federal law, reasoning that FOIA contained "language substantially different from [the North Carolina] Public Records Act." 45 The court found that, due to this difference, the federal case law was "not persuasive. In 1989, FOIA provided courts with the discretionary power to award a plaintiff its "reasonable attorney fees and other litigation costs" where it had "substantially prevailed." 48 The statute provided no further guidance on what these words meant. 49 At the same time, the NCPRA's fee provision was split between two statutes. The relevant provision of the NCPRA provided a cause of action for access to public records. 50 Another statute then gave courts the power to award "reasonable attorney's fees" in "any civil action in which a party successfully [compelled] the disclosure of public records pursuant to" that cause of action.
51 However, such awards were only allowed where the governmental defendant "acted without substantial justification in denying access to the public records" and where there were "no special circumstances that would make the award of fees unjust."
52
The defendant in Spangler argued that in order to be a prevailing party under the NCPRA, the plaintiff's lawsuit "not only must have induced the disclosure of the records, but must have been necessary to induce such disclosure." 53 There was some question as to whether this was a correct statement of the rule to which the defendant cited. 54. The defendant in Spangler cited the federal rule as stating that a plaintiff's lawsuit "must have been necessary to induce" the disclosure of records. Id. However, the case to which the defendant cited states that "[i]n order to obtain an award of attorney fees in an FOIA action, a plaintiff must show at minimum that the prosecution of the action could reasonably have been regarded as necessary and that the action had substantial causative Regardless, the Court of Appeals found that the "successfully compelled" language of the NCPRA as it existed in 1989 presented a more plaintiff-friendly standard than the "substantially prevails" language of FOIA as it existed at that same time. 55 Despite the fact that the court declined to follow FOIA, Spangler still contains several propositions which could likely be useful in North Carolina Public Records litigation. 56 The Court of Appeals simply declined to consider federal case law as persuasive where the federal language was "substantially different" from the controlling state statute.
57 Implicit in this statement, though, is the idea that where statutes contain language similar to that found in the NCPRA, the statutes and their interpreting case law could be persuasive. 58 This implicit statement may now be of some use given that the current FOIA fee provision is similar to North Carolina's current fee provision.
59
The federal FOIA provides for a discretionary award of fees where a plaintiff "has substantially prevailed," 60 but that provision then goes on to provide further definition. 61 The provision is he Public Records Act does not give a governmental agency the discretionary authority to decline to comply with an order for release of records to the public until a time when the agency has determined that release would be prudent or timely."); id. at 697, 381 S.E.2d at 190 ("That respondents were able to obtain a stay of the trial court's order pending appeal does not alter the fact that petitioners were the prevailing party in their action."). 59. Compare 5 U.S.C. § 552(a)(4)(E)(i) (2012) (allowing a court to assess reasonable attorneys fees in favor of a party who "has substantially prevailed"), with N.C. GEN. STAT. § 132-9(c) (2017) (allowing a party who "substantially prevails" in an action to compel disclosure of public information to recover its reasonable attorneys' fees).
60. § 552(a)(4)(E)(i 63 There, the plaintiff alleged that the North Carolina Department of Commerce was illegally withholding access to public notices. 64 The case was initially filed on February 18, 2014. 65 The trial court quickly granted the plaintiff's motion for a preliminary injunction compelling disclosure of unemployment hearing notices as public records. 66 The defendant appealed, but before the court of appeals could hear the case, the General Assembly amended the relevant statute to make confidential the information sought by the plaintiff. 67 The court of appeals held that the legislative amendment did not moot the appeal because it did not "provide plaintiffs the relief they sought: compelled disclosure of the hearing notices prior to the August 2014 amendment and attorneys' fees for enforcing that right."
68 Therefore, even after the August 2014 amendment, the plaintiffs still could have, in theory, substantially prevailed for the purposes of receiving an award of attorney's fees. However, there would still be one more hurdle for the plaintiffs, who would have to show that the August 2014 amendment was "substantive" rather than "clarifying." 69 The substantive versus clarifying framework would essentially decide whether the General Assembly's amendment retroactively applied to records requested by the plaintiff. In other words, the General Assembly has the power to clarify the public or confidential nature of a given record, and in this way throw an insurmountable wrench into a plaintiff's action and request for fees under the NCPRA.
70
One other North Carolina statute to which courts may look for guidance is the North Carolina Oil and Gas Conservation Act. 71 That Act provides that a party who "substantially prevails" in compelling disclosure of information that was alleged to have been a trade secret by another party "shall . . . recover its reasonable attorneys' fees." 72 The General Assembly only added the language in June 2014, and it has yet to receive any appellate treatment. 73 However, future appellate treatment of when a plaintiff substantially prevails in that context could be persuasive for the Public Records provision.
The myriad of interpretive tools could be cast aside if the North Carolina appellate courts were given the opportunity to construe the fee provisions of the Public Records law. However, until that time comes, practitioners and courts will have to look to persuasive sources for guidance.
B. While there is a large body of persuasive case law determining
whether a Public Records plaintiff has "substantially prevailed," the treatment of this language is not uniform across jurisdictions.
1. There is a large body of federal case law demonstrating when parties "substantially prevail" under a "catalyst" framework.
Where North Carolina appellate courts have not established sufficient precedent on an issue, they will turn to "federal decisions and opinions drafted by other jurisdictions." 74 Decisions by federal courts construing constitutional or statutory language do not control the interpretations of similar language by North Carolina courts, but they are persuasive.
75
The FOIA fee-shifting provision explains that a court "may" award attorney's fees to a plaintiff who "has substantially prevailed." 76 The statute goes on to define that a plaintiff "has substantially prevailed" where it "has obtained relief" through either "a judicial order, or an enforceable written agreement or consent decree" or "a voluntary or unilateral change in position by the agency, if the complainant's claim is not insubstantial."
77 This amendment, which was passed as part of the Open Government Act of 2007, embodies a "catalyst theory," under which a plaintiff who "obtains relief via a voluntary or unilateral change in position by" a governmental defendant has "substantially prevailed."
78 This is similar, though not identical, to the language of the North Carolina provision, which provides for a mandatory award of fees to a plaintiff who "substantially prevails," but provides no further definition.
79
In order to make accurate comparisons between the NCPRA and FOIA, it is critical to first understand the difference between eligibility and entitlement in the federal FOIA scheme. Federal courts first look to whether a plaintiff has substantially prevailed, and is therefore eligible for attorney's fees, and only then do they proceed to decide whether an eligible plaintiff is entitled to a fee award. 80 entitlement analysis does not occur in North Carolina because once a court determines that a plaintiff has substantially prevailed, the award of fees is mandatory. 81 Therefore, federal case law is only useful as persuasive authority in North Carolina to the extent that it provides a framework for determining whether a plaintiff has substantially prevailed. 82 In the federal framework, the most straightforward cases are those in which a court orders a FOIA defendant to produce records. 83 In the past, the United States Supreme Court has held that a plaintiff could not be considered a prevailing party without obtaining some sort of judicial relief. 84 However, "Congress amended the statute to encompass" a "catalyst theory," which allows a plaintiff to recover its (providing a straightforward framework of the two-prong eligibility and entitlement analysis under the federal Freedom of Information Act).
81. § 132-9(c) (providing that a party that "successfully compels the disclosure of public records . . . shall" be allowed to recover its reasonable attorneys' fees (emphasis added)).
82. The eligibility analysis may be useful in providing a model of how to treat pro se litigants. The United States Supreme Court has generally found that individual pro se plaintiffs are not eligible for fee awards even if they are themselves practicing attorneys. Kay v. Ehrler, 499 U.S. 432, 438 (1991) ("A rule that authorizes awards of counsel fees to pro se litigants-even if limited to those who are members of the bar-would create a disincentive to employ counsel whenever such a plaintiff considered himself competent to litigate on his own behalf."); While some cases do involve judicial relief on the merits, many situations are not so straightforward, such as those involving joint stipulations, scheduling orders, settlement agreements, or disclosure by defendants prior to judicial action. But federal courts have provided guidance on when a plaintiff in such situations substantially prevails under a catalyst framework. For example, where, after filing suit, a plaintiff and defendant jointly stipulated to production of the disputed records at a future date, a federal court of appeals found that judicial approval of the joint stipulation made the plaintiff a substantially prevailing party. 86 The court reasoned that, much like a "settlement agreement enforced through a consent decree," the joint stipulation and order "changed the legal relationship between [the plaintiff] and the defendant."
87 Similarly, a plaintiff can substantially prevail through a scheduling order requiring release of records, even where the order is proposed by the governmental defendant. 88 A settlement agreement between the parties can also result in a finding that a plaintiff substantially prevailed where the settlement would not have been achieved in the absence of litigation. 89 Joint stipulations and settlements are not the only situations in which a federal plaintiff can substantially prevail despite obtaining no court-ordered disclosure of records. When no court ordered a government agency to produce records, a plaintiff nonetheless substantially prevailed where a court of appeals held that the plaintiff could proceed with its complaint in district court. 90 [A] plaintiff in this Circuit may establish that he or she has substantially prevailed by obtaining a ruling that will force an agency to more fully comply with FOIA, been found to substantially prevail simply by prompting "a speedier release of responsive records . . . as amply confirmed by the timing of the releases shortly after the initiation of [the] lawsuit." 91 One court has even held that two plaintiffs substantially prevailed when the records sought in their FOIA lawsuit were produced at the conclusion of an entirely separate lawsuit. 92 Finally, where a government agency produced a large amount of information voluntarily but withheld a small amount of important documents, the plaintiff substantially prevailed when a court ordered the defendant to produce those documents.
93
Federal courts have also provided guidance on situations in which a plaintiff has not substantially prevailed. Where a FOIA plaintiff could not show a causal connection between its lawsuit and the production of records, it did not substantially prevail. 94 Even under the catalyst framework, the mere fact that a government agency produces records after the filing of a FOIA suit is insufficient to show that a plaintiff substantially prevailed where the agency promptly began procedures to respond to the request and it was reasonable for the agency to take several months to respond.
95 Put otherwise, while causing expedited production of records with a lawsuit may be enough for a plaintiff to substantially prevail, merely causing an agency to process a request is insufficient. 96 In this way, the A number of other states award fees to plaintiffs who substantially prevail in freedom of information lawsuits. These states provide examples of different lenses through which a court could view a "substantially prevails" fee-shifting provision. For example, the Arizona Court of Appeals has read this language to be synonymous with "the successful party." 98 Where an Arizona plaintiff and defendant both prevail in part, the plaintiff has not substantially prevailed. 99 An Arkansas Public Records statute provides for a mandatory award of attorney's fees to "a plaintiff who has substantially prevailed." 100 The Arkansas statute does not mention partial awards of attorney's fees. 101 Nonetheless, a trial court awarded a plaintiff "a fraction of" her attorney's fees because she prevailed on "only sections of her complaint."
102 The Supreme Court of Arkansas reversed.
103 The state's high court noted that the plaintiff did not substantially prevail, "as required by the state statute."
104 Under these interpretations, the words "substantially prevail" leave no room for a party to partially prevail and receive a partial award of attorney's fees.
prevailed' rather narrowly to require that a FOIA plaintiff relying on the catalyst theory must receive records responsive to its request in order for that plaintiff to have 'substantially prevailed.'" (citations omitted)).
97. Bigwood v. Def. Intelligence Agency, 770 F. Supp. 2d 315, 321 (D.D.C. 2011) (finding that a plaintiff did not substantially prevail where the agency "expended a considerable amount of time" processing the plaintiff's request prior to his filing suit, the request was extremely broad, and the agency "experienced a backlog of FOIA requests").
98 
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Maryland also allows for an award of attorney's fees to a plaintiff who "has substantially prevailed."
105 That state's highest court has held that though "an actual judgment in" the plaintiff's favor is not required to substantially prevail, there must at minimum be "a causal nexus between the prosecution of the suit and the agency's surrender of the requested information."
106 This is similar to the federal catalyst standard.
107 At least one Maryland court has found that the quality of documents is more important than the quantity. 108 Such an interpretation could be of interest in North Carolina cases where a court orders production of a small amount of documents, while a larger body of records is withheld.
109
A number of New York cases construe its statute as providing a discretionary award of fees to a plaintiff who "has substantially prevailed under its Public Officers Law." 110 For example, where a defendant produced the sought records even before filing its answer, the plaintiff still substantially prevailed because it eventually "received the documents it sought."
111 Further, where a governmental defendant was ordered to produce only three of eighteen documents sought, the State's appellate division expressed doubt that the defendant substantially prevailed.
112 A New York plaintiff did not substantially prevail where the agency's claimed exemptions were "largely sustained," even though the plaintiff eventually obtained disclosure of certain records. Texas provides for a mandatory award of fees to a plaintiff who "substantially prevails" in a Public Records action, 114 but its courts have interpreted the language very differently than their federal counterparts. Texas courts have cautioned that, where a governmental defendant voluntarily discloses some documents and a plaintiff files suit for the rest, the plaintiff must segregate out its nonrecoverable fees concerning the originally disclosed documents. 115 However, failure to do so does not automatically mean a plaintiff does not substantially prevail.
116
Texas is most notable for providing an example at the other end of the spectrum from the federal catalyst test. Where a Texas defendant voluntarily turns over documents and thus moots a Public Records lawsuit, this does not render the plaintiff a substantially prevailing party.
117 This is because a Texas plaintiff may only receive fees where it obtains "judicially sanctioned 'relief on the merits'" that "materially alters the legal relationship between the parties."
118 The Texas Attorney General cited such cases as examples of how fee awards are treated in Texas freedom of information cases. 119 As recently as April 2017, the Court of Appeals of Texas explicitly declined to adopt the federal catalyst framework. 120 However, this less plaintiff-friendly standard is paired with a mandatory award of attorney's fees. 121 It is worth noting that during the summer of 2017, the Texas legislature attempted to amend its standard for awarding attorney's that petitioner 'substantially prevailed' in this proceeding inasmuch as he established his entitlement to only one of the numerous videotapes requested in the petition."). plaintiff to recover all of its attorney's fees even though it only prevailed on some of its claims because the "unsuccessful claims were sufficiently related to the successful ones" and the plaintiffs "achieved a level of success that made the hours reasonably expended a satisfactory basis for making a fee award").
TEX. GOV'T CODE ANN. § 552.323(a) (
116 fees to a more plaintiff-friendly approach. 122 It did so by extending to courts the power to award attorney's fees "incurred by a plaintiff to whom a governmental body voluntarily releases the requested information after filing an answer to the suit."
123 However, Governor Abbott vetoed the bill, claiming that it gave "lawyers the ability to threaten taxpayer-funded attorneys' fee awards against governmental bodies that are just trying to follow the law."
124 North Carolina's courts might keep this policy dispute in mind if and when they look to Texas case law for guidance.
Other states take a more limited view of similar fee-shifting provisions. A Vermont court found that where records would not have been obtained without a plaintiff's lawsuit, that plaintiff substantially prevailed. 125 A Wisconsin court used a similar theory to deny "substantially prevailing" status to a plaintiff where "unavoidable delay," rather than the plaintiff's lawsuit, caused the governmental defendant's untimely delay in fulfilling a records request.
126
None of these authorities are binding on North Carolina courts. However, they could prove useful should a factual situation arise in North Carolina that has already been litigated in another state.
C. When the time comes for North Carolina courts to interpret the plaintiff's fee provision of the NCPRA, they will be choosing between at least two competing frameworks.
As noted, there is no North Carolina appellate case law interpreting the "substantially prevails" language of the plaintiffs' feeshifting provision in the NCPRA. When the time comes for a court to do so, there are at least two particularly relevant models from which North Carolina could borrow. One is the federal standard requiring that a plaintiff's suit be a "catalyst for change," even if it does not "obtain a judgment in [ plaintiff may only receive fees where it obtains "judicially sanctioned relief on the merits" that "materially alters the legal relationship between the parties." 128 The public records laws of North Carolina and Texas share nearly identical plaintiffs' fee-shifting provisions.
129
Both provide for a mandatory award of attorney's fees to a plaintiff who substantially prevails, but prohibit such an award if a defendant acted "in reasonable reliance on" a court order or judgment applicable to the defendant, the published opinion of an appellate court, or a written decision or opinion of the states' respective attorneys general. 130 Despite the lack of statutory language paralleling the federal catalyst test, North Carolina courts still could choose to adopt that test in interpreting the "substantially prevails" language of the NCPRA. One rationale for doing so could be the North Carolina feeshifting provision's title and legislative history. 131 The "substantially prevails" standard was first added as part of a bill entitled "An Act . . . to strengthen transparency . . . through increasing . . . accessibility to . . . public records." 132 The final session law striking the "prevailing party" standard and substituting in "substantially prevails" language retained a similar title. 133 This legislative history could be indicative of the General Assembly's intent to create a more plaintiff-friendly feeshifting policy. Indeed, a contemporary commentator noted that the new language "enhanc[ed] the ability of a prevailing plaintiff to recover its fees." 
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documents." 135 The federal case upon which the defendant principally relied stated that, while a judgment is not an absolute prerequisite to an award of attorney's fees, a plaintiff receiving an award of attorney's fees must at least "show . . . that the prosecution of the action could reasonably have been regarded as necessary and that the action had substantial causative effect on the delivery of the information." 136 The North Carolina Court of Appeals did not enunciate a clear test for whether a plaintiff prevails. 137 It did, however, affirm the plaintiff's fee award in the face of the defendant's argument that the records would have been produced in a matter of days without the plaintiff's lawsuit. 138 While the exact standard used by the Spangler court is not clear, that court did at least find that a plaintiff who obtained an order directing release of records was eligible for fees under the former "prevailing party" standard even where a defendant claimed that the release was for a reason other than the plaintiffs' lawsuit. 139 In doing so, the court rejected the defendant's argument that a plaintiff's lawsuit "must have been necessary to induce . . . disclosure" to qualify for a fee award. 140 In other words, the Spangler court, at bare minimum, at least rejected the sort of rigid test requiring "judicially sanctioned relief on the merits" that "materially alters the legal relationship between the parties" adopted by Texas courts. 141 Were North Carolina's courts to adopt the Texas standard, they would therefore be interpreting the "substantially prevails" language of an act intended to increase access to public records to be no more liberal than the previous "prevailing party" standard in terms of whether a plaintiff is eligible for attorney's fees.
One might respond that the change in North Carolina's fee award from discretionary to mandatory is enough for the act to 135 increase access to public records. Indeed, the more restrictive "substantially prevails" definition used by Texas courts is in the context of a mandatory fee award. 142 Meanwhile, the more plaintifffriendly federal catalyst standard operates in conjunction with a discretionary award of fees. 143 The argument would go that the General Assembly might have considered the less plaintiff-friendly "substantially prevails" standard to in fact increase access to public records when used in conjunction with a mandatory fee award. However, this argument assumes that the "substantially prevails" standard was added at the same time as the mandatory fee award, which is not the case. The "substantially prevails" language was added in 2010. 144 Meanwhile, the mandatory fee award was added five years earlier. 145 Therefore, one could not use the change to a mandatory fee award as evidence that the 2010 "substantially prevails" standard could increase access to public records while requiring judicially sanctioned relief as a condition for a plaintiff's fee award.
One might further argue that, had the General Assembly intended to adopt the catalyst standard when it added the "substantially prevails" language to the NCPRA, it would have adopted the same language that Congress used to adopt that standard in 2007. 146 However, the rule that the General Assembly acts with knowledge of past enactments does not necessarily apply to the enactments of every other jurisdiction. Further, at least one other jurisdiction--the District of Columbia--has continued to use the catalyst test after its federal adoption in 2007, despite the fact that the District of Columbia has not adopted the federal statutory language. 147 The District of Columbia's courts have done so in part 
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because "the catalyst theory accurately reflects the purposes of the FOIA attorney's fee provision," 148 which includes the "expansion of public access and the minimization of costs and time delays to persons requesting information." 149 This reads similarly to the purpose of the NCPRA, which is to "provide for liberal access to public records."
150
The NCPRA's purpose is supported by a "strong policy in favor of disclosure." 151 The catalyst theory could, therefore, work within the NCPRA framework without the addition of the federal language.
Depending on which of the two overarching models North Carolina follows, the world of Public Records law could look very different for plaintiffs and defendants. Should North Carolina follow the federal model, this could result in emboldened plaintiffs who know that they need not obtain formal judicial relief in order to receive an award of fees. Meanwhile, governmental defendants would likely feel the pressure of a system that, as they might see it, punishes them frequently and quickly for mistakes in responding to public records requests. On the other hand, should North Carolina courts opt to follow the Texas model requiring formal judicial relief before fees may be awarded, it is defendants who might be emboldened, and plaintiffs who may have to more seriously weigh the costs of litigation before filing suit for access to public records.
D. Under the NCPRA, governmental defendants may receive attorney's fee awards in relatively rare circumstances.
The NCPRA also provides for defendants to receive fee awards in certain situations. A governmental defendant "shall" recover its reasonable attorney's fees from "the person or persons instituting the action" where "the action was filed in bad faith or was frivolous." generally available fee award for defendants where a plaintiff fails to raise a justifiable claim. 154 Where a plaintiff files a Public Records lawsuit seeking access to records that are categorically exempt from disclosure, a court may at least reserve a defendant's request for fees for further consideration. 155 However, the exact language of the NCPRA has not been interpreted by any North Carolina appellate court. 158 The clerk initially refused to produce the documents, but then produced them "no later than 13 days after the original request."
159 Over five months later, the plaintiffs amended an existing complaint to add an allegation that the defendant Village violated the NCPRA with its "initial refusal to produce the documents on the day they were requested." 160 The court noted that the NCPRA "does not provide a claim for relief after documents have been produced, nor does it provide for a remedy that would prevent potential future violations." 161 It therefore disposed of the plaintiffs' claims under the NCPRA fairly quickly. However, that was not the end of the matter. The defendant Village requested its attorney's fees, claiming that the plaintiff's Public Records Act claim was "filed in bad faith or . . . frivolous." 162 The court agreed, finding that the "[p]laintiffs' claim was, at least, frivolous and, at most, brought in bad faith."
163 Not only did the defendant produce the records "within a reasonable time from the request," but "the request was made on December 22, the Friday before the week of Christmas." 164 The court further found that the defendant's decision to escort the original records requester off of its premises using police did "not negate the frivolous nature of Plaintiffs' claim." 165 The court ultimately awarded the defendant its reasonable attorney's fees "incurred in defending [the plaintiffs' NCPRA claim]." 166 The Quality Built Homes, Inc. decision is not binding on North Carolina state courts, as it is a federal district court decision applying North Carolina law. 167 However, it does present a straightforward application of the defendant's fee provision under the NCPRA. Future litigants would be wise to think twice before filing a Public Records lawsuit in North Carolina after already receiving the disputed records, as they would risk being charged the attorney's fees of the defendant. Practitioners would further be wise to avoid bringing claims for relief that are not grounded in the language of the NCPRA.
Several other jurisdictions require some sort of higher standard for a defendant to recover its fees in a Public Records lawsuit than merely prevailing. 168 For example, California allows an award of 168. See, e.g., DEL. CODE ANN. tit. 29, § 10005(d) (2017) ("The court may award attorney fees and costs to a successful defendant, but only if the court finds that the action was frivolous or was brought solely for the purpose of harassment."); FLA. STAT. ANN. § 119.12(3) (LexisNexis 2017) ("The court shall determine whether the complainant requested to inspect or copy a public record or participated in the civil action for an improper purpose. If the court determines there was an improper purpose, the court may not assess and award the reasonable costs of enforcement, including reasonable attorney fees, to the complainant, and shall assess and award against the complainant and to the agency the reasonable costs, including reasonable attorney fees, incurred by the agency in responding to the civil action. For purposes of this subsection, the term 'improper purpose' means a request to inspect or copy a public record or to participate in the civil action primarily to cause a violation of this chapter or for a frivolous purpose."). NORTH CAROLINA LAW REVIEW [Vol. 96 attorney's fees to a Public Records defendant only where "the plaintiff's case is clearly frivolous." 169 Where a plaintiff brought suit against a governmental defendant which inadvertently neglected to attach a few requested documents to an email, a California appellate court reversed the trial court's grant of attorney's fees in favor of the defendant. 170 This decision signaled a more stringent interpretation of "frivolous" than the NCPRA. In doing so, the appellate court noted that an action can lack merit, and it can even be "extremely unlikely" that the plaintiff will prevail, but this is not enough for a suit to be "frivolous." 171 The Ninth Circuit has noted that under the California Public Records Act, a plaintiff's claim is "clearly frivolous" only when it "lacks any merit" or is "prosecuted for an improper motive."
172
While interpreting a similar statute dealing with fee awards to governmental defendants in Open Meetings cases, California courts confirmed that it is very difficult for a government defendant to recover its fees. 173 Minnesota allows "reasonable costs and attorney fees" to a governmental defendant when "the court determines" that a Public Records suit "is frivolous and without merit and a basis in fact." 174 In 2003, the County of Steele sought its fees under this statute after the Court of Appeals of Minnesota found that an architectural firm erroneously named the county as a defendant in its Public Records lawsuit. 175 The lower court declined to award the defendant county its fees, and the county appealed, claiming that the plaintiff's claim was "obviously frivolous" and had "no basis in fact." 176 Despite the fact that the plaintiff obtained no relief from the court and had in fact sued the wrong party, the appellate court found that the plaintiff's
2018]
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case "had a basis in fact and was not frivolous or without merit." 177 Therefore, the mere mistakes of the plaintiff were not enough to merit an award of fees to the defendant under statutory language similar to that in North Carolina. Pennsylvania provides for a discretionary award of attorney fees to a requester of records where "the court finds that the legal challenge . . . was frivolous."
178 However, at the appellate level, the Commonwealth Court of Pennsylvania held that a losing plaintiff's case is not frivolous where the case presents a novel legal issue.
179
That same court has further found that an appeal is not frivolous simply because a plaintiff erroneously believes that a defendant is subject to the Public Records law. 180 Ultimately, courts tend to be reluctant to award fees to defendants in Public Records actions brought under schemes that are similar to North Carolina's. This confirms the observation that, under such provisions, it is "likely that only the most outrageous kind of harassment [by a plaintiff] would ever be condemned."
181 Defendants in North Carolina should therefore rarely, if ever, expect to receive a fee award at the conclusion of Public Records litigation.
For plaintiffs, fee awards are intended to incentivize litigation 182 and increase access to public records. 183 This same policy rationale 177. Id. at 623. It is worth noting that the County of Steele's contract with a private party failed to state, as required by law, that all of the data held by the private party in connection with the contract was subject to the state's Public Records law. Id. at 621. While the court acknowledged that the plaintiff's claim was against the private party and not the county, the error in the contract between the county and the private party meant there was a genuine question of law as to whether the county was required to produce the information. Id. underlies fee awards for defendants--not in incentivizing defendants to litigate, but rather in punishing only those plaintiffs who bring the most frivolous of suits. The goal of both the plaintiffs' and defendants' fee awards is to embolden plaintiffs to seek access to records, and in doing so, to keep government open, honest, and accountable. This approach is in line with the general policy rationale underlying the NCPRA.
184
II. NORTH CAROLINA OPEN MEETINGS FEE AWARDS: "PREVAILING PARTIES"
In addition to the fee awards of the NCPRA, both plaintiffs and defendants can also seek attorney's fees in litigation under the Open Meetings law, which generally embodies North Carolina's public policy "that the hearings, deliberations, and actions of [public] bodies be conducted openly." 185 The law requires that all public bodies "be open to the public" and "any person [be] entitled to attend" such meetings.
186 Public bodies may only enter into closed sessions for a limited number of specifically enumerated purposes.
187 Additionally, they must further keep a regular schedule of meetings on file and post notices of any meeting times that deviate from the regular schedule.
188
There are two remedies for violations of the Open Meetings law. The first is an injunction prohibiting threatened, recurring, or continuing violations. 189 The second is a declaration that an action was taken in violation of the Open Meetings law, upon entry of which a provide 'protections and incentives for members of the public to seek judicial enforcement of their right to inspect public records subject to disclosure.'" (quoting Galbiso v. Orosi Pub. Util. Dist., 167 Cal. Rptr. 185. N.C. GEN. STAT. § 143-318.9 (2017) ("Whereas the public bodies that administer the legislative, policy-making, quasi-judicial, administrative, and advisory functions of North Carolina and its political subdivisions exist solely to conduct the people's business, it is the public policy of North Carolina that the hearings, deliberations, and actions of these bodies be conducted openly.").
186. 
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court may declare the illegal action null and void. 190 An action seeking such declaratory relief "must be commenced within 45 days following the initial disclosure of the action that the suit seeks to have declared null and void." 191 
A. Comparison of the Open Meetings Law with the NCPRA
The Open Meetings law provides that a court "may award the prevailing party or parties a reasonable attorney's fee, to be taxed against the losing party."
192 This fee provision is noticeably different than that of the NCPRA in two immediately apparent ways. First, both the plaintiffs' and defendants' fee provisions in the NCPRA are mandatory, meaning a court must award fees if it finds that the conditions of the statute are satisfied. 193 In contrast, the Open Meetings law provides a court with the discretionary power to award attorney's fees when it so chooses.
194 Second, with its Public Records law, North Carolina makes fees more readily available for a plaintiff than a defendant. 195 The Open Meetings law, by contrast, provides the same standard for any party seeking fees.
196
While today's fee award is discretionary, this was not always the case. The General Assembly changed the award from mandatory to discretionary in 1994. 197 Prior to this change, a prevailing party was "entitled" to a fee award. 198 But while the decision to award attorney's fees under the Open Meetings law is itself discretionary, the determination of which party or parties prevail is not. Rather, "[t]he designation of a party as a prevailing party . . . is a legal determination which [an appellate court reviews] de novo." 199 Therefore, a North Carolina appellate court has the power to NORTH CAROLINA LAW REVIEW [Vol. 96 determine that a party prevailed as a matter of law and order a trial court to consider awarding attorney's fees on remand. 200 In making this legal determination, a court uses the "merits test," under which a party may only be considered "prevailing" if it won "on the merits of at least some of [its] claims." 201 The North Carolina courts have taken this "merits test" from the Fourth Circuit's treatment of fee awards in federal civil rights cases. 202 The term is not unique to the Open Meetings law, and should be read consistently as a term of art-"that is, without distinctions based on the particular statutory context in which it appears." 203 The treatment of the term by North Carolina courts in other contexts is therefore informative. 204 In addition to its discretionary, rather than mandatory, fee award, the Open Meetings law also jettisons the NCPRA's distinction between defendant and plaintiff fee awards. The Open Meetings law simply provides that a court may award fees to a "prevailing party or parties." 205 It does not distinguish between prevailing plaintiffs and defendants. 206 In a given case, either party has the opportunity to prevail. 207 However, the Open Meetings law does not expressly provide for a partial award of fees to a party that partially prevails. 208 In the most straightforward cases, a plaintiff who alleges a violation of the Open Meetings law and then establishes that such violation occurred has prevailed. 209 However, a plaintiff need not prevail on every claim in order to be a prevailing party eligible for an award of attorney's fees. For example, where a plaintiff sought both an injunction prohibiting future violations of the Open Meetings law and a declaration voiding the challenged action, but obtained only the injunction, the North Carolina Court of Appeals found that the plaintiff was a "prevailing party." 210 The court reasoned that prevailing on the "primary legal question in its cause of action" was a "significant success" for the plaintiff, making it a "prevailing party."
211
A plaintiff can therefore prevail even if it does not obtain "everything set out in its prayer for relief."
212
There are no North Carolina appellate decisions finding that a defendant alone was the prevailing party in an Open Meetings lawsuit. However, despite the legislature's silence as to whether the partial fee awards are available, 213 the courts have made clear that both a defendant and a plaintiff can be prevailing parties. For example, the court of appeals recently affirmed a trial court's finding that both a plaintiff and a defendant prevailed. 214 The trial court found that the plaintiffs prevailed by succeeding "on a significant issue . . . by securing an adjudication that the Defendant . . . violated brought with no substantial justification, it may award reasonable attorney fees to the prevailing party.").
209. convene in open session, failed to go into closed session pursuant to motion, failed to keep proper minutes, and failed to provide timely notice of its meetings, the trial court found that the plaintiff was a prevailing party. 218 At the other end of the spectrum, where a plaintiff challenged two meetings of the Guilford County Board of Elections but both were found to comply with the law, the plaintiff did not prevail. 219 At least one trial court has found that a plaintiff who is able to show only a "very minor technical violation" of the Open Meetings law should not receive a fee award.
220

B. North Carolina courts have provided examples of when a party prevails in other contexts.
There are only three published North Carolina appellate opinions providing guidance on when a party prevails in the Open Meetings context. 221 However, more on how North Carolina courts adjudicate "prevailing party" status can be learned from treatment of the term in other contexts.
For example, where a party appeals or defends against an agency decision, it may receive an award of attorney's fees if it prevails. 222 In North Carolina Alliance for Transportation Reform v. United States Department of Transportation, 223 a North Carolina federal district court considered whether an environmental group could recover its attorney's fees from North Carolina state agencies. 224 The case was dismissed pursuant to a joint motion of all parties. 225 Nonetheless, the court found that the plaintiff had prevailed under both the state statute and its federal corollary. 226 The court reasoned that the order of dismissal "embodie[d] a significant portion of the relief Plaintiffs sought in filing the civil action in the first place," and the plaintiffs were therefore prevailing parties. 227 However, simply arriving at a joint dismissal or settlement of a case is not enough for a party to prevail. Where a plaintiff entered into a final settlement agreement but did not succeed on "any significant issue in the litigation," the North Carolina Court of Appeals ruled that the plaintiff had not prevailed. 228 The court came to this conclusion by examining "the benefits sought by the plaintiffs in the complaint versus those actually obtained by settlement." 229 The North Carolina Unfair and Deceptive Trade Practices Act also awards "a reasonable attorney fee to the duly licensed attorney representing the prevailing party" under certain circumstances. 230 In that context, where the trial court and court of appeals denied a plaintiff's motion for post-judgment interest but the motion was then granted by the Supreme Court of North Carolina, the plaintiff prevailed. 231 The court noted that attorney's fees are allowed "for services rendered at all stages of litigation, including appeals."
232 The Supreme Court of North Carolina has also clarified that a court may retain jurisdiction of a case even after dismissal for the purpose of ruling on post-dismissal motions for attorney's fees. In determining whether to award attorney's fees under the Open Meetings law, North Carolina courts may look to the Fourth Circuit's treatment of fee awards in federal civil rights cases. 234 The federal statutory language provides that a court, "in its discretion, may allow the prevailing party, other than the United States, a reasonable attorney's fee as part of the costs."
235 While federal case law interpreting that statute is certainly not binding on North Carolina courts, the state's courts use federal decisions as persuasive guidance.
236
The Fourth Circuit has held that, in order to prevail, a party "'need not prevail on all issues if a significant one is resolved' in its favor." 237 Where bringing a suit caused a governmental defendant to correct unconstitutional procedures during litigation, the plaintiffs were found to be prevailing parties. 238 A plaintiff can even prevail where its suit is voluntarily dismissed and other complaints contribute to a change in policy, so long as the plaintiff's suit makes a "major contribution" to the change. 239 By contrast, a plaintiff who failed to state a claim on which relief could be granted was not allowed to recover its attorney's fees. 240 While the Fourth Circuit's case law may be plaintiff-friendly in some respects, there is one bright-line limitation. The Fourth Circuit has rejected a catalyst theory that allows a plaintiff to recover fees as a prevailing party where its lawsuit does nothing more than "operate as a catalyst for post-litigation changes in a defendant's conduct." 241 The The D.C. Circuit's case law since the Supreme Court's holding in Buckhannon could be instructive to a court deciding which, if any, parties prevail under a system that rejects a catalyst theory of recovery. The D.C. Circuit has laid out three factors that must be considered when adjudicating prevailing party status: (1) "a courtordered change in the legal relationship of the parties," (2) a judgment "in favor of the party seeking fees," and (3) 247 However, some cases from other states can provide insight into how more complicated situations are resolved. For example, where the Oregon Open Meetings law allows an award of fees to a "successful" 248 plaintiff, the Court of Appeals of Oregon held that a plaintiff seeking injunctive relief under that law is not "held to the exacting showings and standard of proof which apply to a party that seeks injunctive relief." 249 Rather, the plaintiff need only present a prima facie case under the law, and then the burden shifts to the government body to show that there was no violation. 250 Arizona provides for a discretionary award of fees to a "successful plaintiff." 251 Its courts balance the extent to which the governmental defendant attempted to comply with the Open Meetings law with the extent to which a successful plaintiff's action was beneficial to others. 252 Nebraska similarly allows for a fee award to a "successful plaintiff." 253 Its courts have made clear that a party need not accomplish every objective of its lawsuit in order to qualify for a fee award. 254 Nebraska courts have further held that "success can be measured in small ways." 255 The Court of Appeals of Maryland has agreed that a plaintiff need not obtain all of the relief that it seeks in any Open Meetings case in order to be considered a prevailing party eligible for attorney's fees. 256 These examples from other jurisdictions may prove useful to North Carolina practitioners, particularly if a factual scenario that has already been litigated under a similar fee-shifting scheme should arise.
E. Other jurisdictions can further guide North Carolina trial courts on how to exercise discretion in awarding attorney's fees.
Achieving prevailing party status is only half the battle for a party in a North Carolina Open Meetings case. The ultimate decision of whether to award attorney's fees lies within the discretion of the trial court. 257 It is inherently difficult to define how a court will exercise this discretion. However, tests formulated by other jurisdictions for when to award fees to a prevailing party could be useful for North Carolina trial courts in making this discretionary determination.
Similar to North Carolina, Montana's "Right to Know" provision provides that a court "may" award attorney's fees to "a plaintiff who prevails," and "therefore gives the district court the discretion to award attorney fees." 258 However, this discretion is "not unfettered." 259 While declining to articulate "firm guidelines" for when a trial court might deny attorney's fees, Montana courts nonetheless have noted that "outright denial of a motion for attorney fees without rationale, is 'not an exercise of discretion, but is an abuse of that discretion.'" 260 A trial court would do better to make its NORTH CAROLINA LAW REVIEW [Vol. 96
conclusions on the record, as this leaves less room for second-guessing of discretion at the appellate level. 261 Further, South Carolina courts provide six factors to consider when awarding attorney's fees, one of which is the nature of the "beneficial results obtained" by the plaintiff. 262 In theory, a plaintiff who obtained only partial relief could still receive an award of fees if a court found that it made a strong showing on the other five factors. 263 A trial court who addressed these factors in a "conclusory" fashion was ordered to give them "full and proper consideration" on remand. 264 Maryland's courts similarly provide factors for a trial court to use when deciding whether to exercise its discretion to award attorney's fees for an Open Meetings violation. 265 These factors, while providing some level of predictability, could also be viewed as robbing courts of the very flexibility that defines the exercise of discretion. 266 Wisconsin courts consider a prevailing plaintiff in an Open Meetings case to serve as a "private attorney general . . . vindicating his or her own rights and the rights of the public to open government." 267 They therefore award attorney's fees "if an award would advance the purpose of the Open Meetings law: to ensure that the public has the fullest and most complete information possible regarding the affairs of government." 268 The Court of Appeals of Arizona has similarly found that attorney's fees should be awarded where such an award would "[give] effect to the intent that the legislature has expressed in the Open Meeting law and which is set forth in the declaration of public policy." 269 If this condition is met, then an award of fees should only be denied where "special circumstances would render an award unjust." 270 However, it is worth noting that, unlike North Carolina, both Arizona and Wisconsin recognize the private attorney general doctrine. 271 Therefore, North Carolina courts and practitioners should look to states with more similar fee award schemes before turning to private attorney general jurisdictions.
California's appellate courts have taken the step of limiting the discretion of the trial court to the "fairly narrow" class of situations where "the defendant shows that special circumstances exist that would make such an award unjust." 272 This discretion does not come from the text of the California fee-shifting provision, which simply provides, like North Carolina, that a court "may award court costs and reasonable attorney's fees to the plaintiff . . . where it is found that a legislative body of the local agency has violated" the Open Meetings law. 273 Rather, California's courts reason that the feeshifting provision was enacted "to encourage private enforcement NORTH CAROLINA LAW REVIEW [Vol. 96 because lack of judicial interpretation hampered the act's effectiveness and penalties for noncompliance would otherwise be inadequate." 274 A California court will not award fees where it would be unjust to do so, but the "burden of showing such inequity [rests] on the defendant." 275 While North Carolina's fee-shifting provision does not share California's legislative history, it would be understandable for a North Carolina appellate court to limit the discretion of a trial court in denying attorney's fees on the basis that doing so will serve the underlying policy of the Open Meetings law "that the hearings, deliberations, and actions of [public] bodies be conducted openly." 276 If there is a lesson for North Carolina courts to glean from these jurisdictions, it is that they will do best to make their discretionary findings in writing on the record with reasoning included. This avoids the criticism that a court acted in a conclusory fashion or abused its discretion by outright denying attorney's fees without giving the issue proper consideration.
F. Plaintiffs in North Carolina Open Meetings litigation should engage in a risk-reward analysis on fee awards before filing suit.
In the Open Meetings context, a defendant has no control over what issues are litigated. This is because the only proper defendant in an Open Meetings lawsuit is a "public body." 277 Using the merits test and looking to persuasive law from other jurisdictions, North Carolina courts will ask whether a plaintiff or defendant succeeded on significant issues in litigation when determining whether they prevailed and are therefore eligible for an award of attorney's fees. 278 Therefore, which party prevails will be determined by the resolution of the issues that the plaintiffs choose to present to the court.
If a plaintiff has a number of potential Open Meetings claims against a public body, it should consider how likely it is to succeed on each individual claim before filing suit. A party who brought forward only its strongest claims will be more likely to be considered prevailing by a court, given that a small amount of stronger claims will give the plaintiff a greater chance of achieving a "significant success" on the "primary legal question in its cause of action." 279 This will further put the plaintiff in a better position to receive attorney's fees were the court to examine "the benefits sought by the plaintiffs in the complaint versus those actually obtained by settlement." 280 CONCLUSION North Carolina's fee-shifting provisions have been the subject of limited judicial interpretation. However, there is still room to make observations and predictions about how courts have, and may, treat these provisions.
Between the Public Records and Open Meetings laws, the Open Meetings provision is the more predictable of the two. This is because North Carolina courts have demonstrated a willingness to borrow the principles of "prevailing party" jurisprudence from more wellestablished bodies of persuasive law, like that of the Fourth Circuit, rather than craft tests that are specific to North Carolina. While it is theoretically possible that this trend could change in the future, there is no reason right now to think that it will. Litigants and courts in Open Meetings fee disputes will likely, therefore, continue to apply broadly accepted principles in the specific context of their dispute with little room to make novel legal arguments.
However, the Public Records provision is a different story. On the plaintiffs' side, the "substantially prevails" language of section 132-9(c) is ripe for judicial interpretation. Even taking into account the persuasive landscape, it is far from certain how North Carolina's appellate courts will treat this language when the time comes. The two most likely possibilities are that these courts will either (1) adopt the "catalyst" framework used in the federal FOIA context or (2) opt for a more defendant-friendly standard like that of Texas. The Texas option is bolstered by the fact that the North Carolina and Texas statutes are almost identical. However, North Carolina courts are by no means bound to follow the Texas courts' interpretation of identical language. Indeed, the policy disputes that have arisen in Texas surrounding this defendant-friendly standard could cause North Carolina courts to think twice before following suit.
As far as the defendants' fee provision of the NCPRA is concerned, the law does have the benefit of treatment from at least one court--albeit a federal district court with no binding authority. 281 That decision should at least serve as a warning to plaintiffs who either (1) have already received the disputed records and are considering filing a Public Records lawsuit as a punitive measure or (2) are seeking to quickly file suit against a defendant that has not acted as swiftly as the plaintiff might like. This is not to say that a plaintiff could not successfully enforce the NCPRA's mandate that a defendant produce records "as promptly as possible." 282 Rather, this simply means that a plaintiff who jumps to file a Public Records lawsuit only a matter of days after making their requests risks being found to have filed suit in bad faith or on a frivolous basis.
Ultimately, the best way for these provisions to be more precisely defined is through further treatment by appellate courts. This can only occur as more litigation reaches the appellate level, as a North Carolina court will not issue a "purely advisory opinion which the parties might, so to speak, put on ice to be used if and when occasion might arise." 283 Unless and until such further litigation occurs, courts and practitioners will have to look to other jurisdictions for guidance on how they should treat these provisions.
